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Background on Children’s Rights.

Zambia is one of the 192 countries that have signed and ratified the United Nations Convention on the Rights of the Child (UNCRC). Zambia signed the treaty in 1990 and ratified it 1991.  The UNCRC is a treaty that stipulates the rights of children and the responsibilities of the parties to this treaty to ensure the fulfilment of these rights. Once this document has been ratified by a state, it becomes legally binding upon that state. The UNCRC is the foundation document for children’s rights

The convention recognises and affirms the right of children to the enjoyment of the highest attainable standard of life.

The rights of children under the convention can be categorised into four sets of rights;

· Rights to Survival

· Rights to Development

· Protection to protection

· Rights to/of participation.

The convention is anchored on four core principles that need to be considered in dealing with children in any matter. The principles are;

· Survival and Development 

· Best interest of the child

· Participation 

· And non-discrimination.

Why a Convention on Children’s Rights?

· As children are also human beings, all instruments that talk about human rights also apply to children. However, some human rights norms may be limited by the tender age, vulnerability and nature of children hence the importance of having specific instruments for children.

· Children have equal status with adults – they are not possessions of parents neither are they ‘people’ in the making.

· Children often play no or limited part in the formal political process and so it is difficult for them to use the legal system, therefore, special arrangements are required to ensure that children’s rights and interests are properly represented in all decision making which affects them.

Status of the UNCRC in Zambia.

Although Zambia has signed and ratified the UN convention on the Rights of the Child, the country has not domesticated the convention is its domestic legislation. In terms of implementing tenets of this convention, a monitoring exercise undertaken by the Children in Need Network (CHIN) reveals that a lot needs to be done by the country to implement provisions of the convention, particularly around legislative provisions where it was noted current legislation as it relates to the child is currently in need of reform in order to conform to international standards..

Another weakness that was noted was the weak enforcement of laws and also weak mechanisms and frameworks for implementing children’s programmes

 Every state that ratifies the convention is obliged to submit period reports on the progress made in implementing the tenets of the convention through the United Nations Committee on the Rights of the Child (CROC). Zambia has since submitted one report to the committee. 

The conflict between customary law and statutory provisions was also another area that was found to be problematic with regards to the realization of children’s rights.

Situation Analysis of children in Zambia.

The lack of domestication of the UNCRC has meant that the situation of children in Zambia is far from desirable, especially that children constitute over half the population of the country.

The Situation Analysis of Orphans and Vulnerable Children of 2004 summarises the state of children in Zambia. The report alludes to a significant rise in the number of orphaned children. Out of a total population of over 10 million people, half of who are children and young people below age 19, 1.1 million children are orphan children. The living conditions and monitoring survey of 2003 shows that 60% of children who have been orphaned have been orphaned as a result of HIV and AIDS, which has changed and shaped Zambia’s economic and social landscape in a negative way. With the pandemic seemingly unrelenting, the number of orphaned children is yet to rise. This will inevitably lead to an increase in the number of vulnerable children.

Poverty has also been identified as another phenomenon that has had serious consequences for the realisation of children’s rights in the country. With over 67% of the population living in poverty and 49% of these in extreme poverty, the number of children who are extremely vulnerable is invariably high.

Trends such as children living on and off the street, rise in the number of orphans, child headed households, child labour, commercial sexual exploitation, defilement, abuse and neglect of children have become the order of the day as a result of the inter play of poverty and the HIV and AIDS pandemic.

CHIN is concerned that not much progress is being made in the realisation of children’s rights, and that progress being made is being watered down by a number of factors such as poor enforcement of laws, weak and antiquated legislation to address children’s issues, limited financial and human capacity coupled by inadequate prioritisation of children’s issues.

Although efforts are being made in establishing coordination mechanisms, the child sector in Zambia is grossly fragmented, both at government and civil society levels, leading to duplication and waste of resources. This has been worsened by the fact that in spite of Zambia revising its National Child Policy, no corresponding programme of action has been developed that would help harmonise the work of all actors in the sector. This continues to pose a challenge for equal access to resources by all children in the country.

Lack of prioritization of Social Protection is also another cause for concern.

Zambia’s pursuance of a dual legal system – statutory law and customary law continues to pose great challenges in up holding children’s rights as customary laws often perpetuate gross violation of children’s rights such as instances when children are used for cleansing rituals, in early or forced marriages that are tolerated under customary law. Although this situation may be addressed with the current child law reform process, this process has been slow and has been stalling in some years. 

Child and juvenile justice, child trafficking, birth registration, gender based violence, violence against children, peer influence, psycho social support for children, care and protection of children and lack of access to basic social services are yet other challenges besieging the children and the child sector in Zambia.

The limited awareness and appreciation of children’s rights and responsibilities is even a greater challenge in the realisation of the rights and in as much as Zambia may be handicapped in fully domesticating the UNCRC, but the country has an obligation to do so much more than it is currently doing to improve the lives of children and to eventually turn Zambia into a country fit for children.

Key Elements of the UNCRC that the NCC needs to consider.

In developing a constitution that is responsive to the needs of children and one that promotes the full realization of the rights of children, it is important that the constitution making process, and this NCC in particular, considers the UNCRC and other international conventions and treaties such as the ILO convention on the elimination of the worst forms of child labour.

1. The constitution must clearly stipulate the role of the State in taking all appropriate measures to ensure the child is protected against all forms of discrimination or punishment on the basis of the status, activities, expressed opinions or beliefs of the parents, legal guardians or family members. All rights apply to all children equally 

2. On Corporal punishment, it is CHIN’s submission that the constitution needs to provide for abolition of corporal punishment in all settings, including schools, families, institutions of care and juvenile detention centers. Corporal punishment should be broadened to include mental violence, verbal, emotional and social abuse. This is in line with the recommendations of the UN committee on the Rights of the Child in its Concluding Observations on Zambia’s State Party Report on the UNCRC which noted that although corporal punishment is outlawed in the school settings, it is still being practiced and accepted in the schools and therefore encourages the use of positive, participatory and non violent forms of discipline in all settings. Further, the United Nations Secretary General’s report on Violence Against Children alludes to the fact that many children are routinely exposed to physical, sexual and psychological violence in their home and schools, in care and in justice systems, in places of work and in their communities. All this has devastating consequences for their health and well-being now and in the future, hence the need to address this in all settings
3. CHIN further submits that in accordance with the UNCRC, no child shall be subjected to torture or other cruel, inhuman or degrading treatment or punishment. Neither capital punishment nor life imprisonment without the possibility of release shall be imposed on all children below the age of 18.

4. CHIN strongly believes that fulfillment of economic, social and cultural rights within available resources is a priority if the situation and status of children in the country is to improve. The country must demonstrate its commitment to improving the welfare of children by articulating these rights in its constitution. Ensuring the survival and development of children must be critically considered in the nation’s supreme law. The State’s responsibility in rendering appropriate assistance to parents/legal guardians in the performance of their child rearing responsibility by ensuring the development of institutions, facilities and services for the care of children must be clearly outlined.

5. On the right to a name and nationality, the States responsibility in re-establishing the child’s identity where this is illegally deprived must be articulated in terms of its role in assisting and protecting such children.

6. Children temporarily or permanently deprived of their family environment or in whose own best interests cannot be allowed to remain in that environment, shall be entitled to special protection and assistance provided by the state such as alternative care, foster placement etc taking into account the child’s ethnic background, religious, cultural and linguistic background. The state’s responsibility must be expressly stated and provided for.

7. Special needs of disabled children deserve special attention, with provisions for support to such groups of children being provided free of charge, taking into consideration the financial resources of the parents/guardians and designed to ensure that the disabled child has effective access to and receives education, training, health care services, rehabilitation services, preparation for employment and recreation opportunities in a manner conducive to the child’s achieving .the fullest possible social integration and individual development

8. The UN Committee on the Rights of the Child in its General Comment no. 10 on children’s rights in juvenile justice notes that many countries face many challenges in the administration of juvenile justice and fail to conform to the standards of the convention particularly in areas of procedural rights, the development and implementation of measures for dealing with children in conflict with the law without resorting to judicial proceedings, and the use of deprivation of liberty only as a measure of last resort. In this instance, CHIN recommends that specific provisions must be made for appropriate diversion programmes as an alternative to incarceration and that a time frame for period and mode of detention clearly stipulated. The UNCRC principles for treatment of children in conflict with the law must be adhered to.

UNCRC principles for treatment of children in conflict with the law;-

Treatment that is consistent with the child’s sense of dignity and worth. Treatment that reinforces the child’s respect for the human rights and freedoms of others.

Treatment that takes into account the child’s age and promotes the child’s reintegration and the child’s assuming a constructive role in society

Respect for the dignity of the child requires that all forms of violence in the treatment of children in conflict with the law must be prohibited and prevented

9. The multiple minimum ages of majority that are inconsistent, discriminatory and/or too low deserve special consideration. CHIN is particularly pleased that the draft constitution has adopted 18 years as the definition of a child. CHIN still remains concerned that the minimum age of criminal responsibility needs to be clearly stipulated and that this needs to be raised from the current 8 years to acceptable levels.

10. On protection from all forms of exploitation and any work that is likely to be hazardous or adverse to the child’s welfare, this needs to be rephrased to take into account the provision of UNCRC and ILO conventions. Children must be protected from economic exploitation and from performing any work that is likely to be hazardous or to interfere with the child’s education or to be harmful to the child’s health or physical, mental, spiritual, moral or social development. 

11. The provision on young persons not being employed needs to be removed and to be in line with ILO conventions and minimum age of employment. This, however, should also contain adequate provisions for the protection of young persons in employment and promotion of decent work for young people.

12. The right of every child to benefit from social security including social insurance (taking into account circumstances and status of the child and those with the responsibility for the maintenance of the child. This is particularly necessary in the wake of the HIV and AIDS pandemic.

13. The State must expressly prohibit and outlaw all customary law and practices that are detrimental to the well being of children and any customary laws or practices relating to children must be codified and any review thereof of such laws shall be conducted within stipulated guidelines and with appropriate authorization.

14. On the separation of children from their parents/legal guardians as a result of state initiated action e.g. imprisonment, exile, the State should provide information about the whereabouts of the parent/guardian with no adverse consequences on children and the State must have a clear role and mandate to protect and support such children.

15. Children who come into the country as refugees should have the same rights as children born in Zambia and special protection and support shall be provided.

16. Children of minority communities and indigenous populations have the right to enjoy their own culture and to practice their own religion and language.

17. Children shall not be recruited or used in armed conflict. Further, children shall not be recruited in armed forces.

18. The State is responsible for recovery and social reintegration of children caught up in armed conflict and other disasters,

19. The State has a responsibility to ensure that children are protected from the illicit use of narcotic drugs and psychotropic substances and the use of children in the illicit production and trafficking of such substances. In such matters, children will be treated as victims first rather than perpetrators,

20. The State’s responsibility in ensuring the highest attainable standard of health and to facilities for the treatment of illness and rehabilitation of health must be clear. No child should be deprived of access to medical to effective health services. In the wake of the HIV and AIDS pandemic, the State’s responsibility in care and support for infected children, particularly orphans must be clearly stated with relevant structures and guidelines and referral mechanisms in place.

21. A child who is placed by the State in a hospital or home for health care is entitled to have that placement regularly reviewed.

22. Inducement or coercion of a child to engage in unlawful sexual activity and the exploitative use of children in prostitution or other unlawful sexual practice including use of children in pornographic performances and materials and exposure to such materials must be outlawed.

23. The State has an obligation to make every effort to prevent the sale, trafficking and abduction of children.

24. Basic education must be compulsory, free and accessible to all children, particularly those in peri urban and rural areas and other vulnerable children.  Education shall aim at developing the child’s personality, talents and mental and physical abilities to the fullest extent possible. Education shall prepare the child for an active adult life in a free society and foster respect for the child’s parents, his or her own cultural identity, language and values and for the cultural background and values of others.

25. It is the responsibility of the State to set standards of services and facilities for the care and protection of children particularly in the area of health, safety, suitability of staff and competent supervision.

26. The rights of children and their parents to leave any country and to enter their own for purposes of reunion or maintenance of the child-parent relationship shall be respected.

27. The State has the obligation to prevent and remedy the kidnapping or retention of children abroad, illegally by a parent or third party.

28. Adoption shall be carried out only in the best interests of the child and with the necessary safe guards.

29. Children shall have the right to seek information and share it freely unless those would violate the rights of others.

30. Children have a right to meet with others and to join or set up associations, unless the fact of doing so violates the rights of others.

Conclusion.

Children need to grow up in an environment where they are provided for, protected and nurtured in order for them to realize their full potential. The country needs to create a culture that is responsive to and respects and upholds the rights of children.

This can only be done when the country prioritises children’s rights in its constitution in line with the United Nations Convention on the Rights of the Child and other international instruments.

Children are often marginalized in key development processes in the country. The country needs to create space and a platform for children to be seen and to be heard.

It is also critical that the country recognizes and appreciates the evolving capacities of children, and that children need to be placed at the center of and participate in decision making processes that affect them.

The country must always strive for the best for our children. Thus, wherever standards set in applicable national and international law relevant to the rights of the child are higher than those contained in the UN Convention on the Rights of the Child, shall higher standard must and shall always prevail.

PAGE  
Fullness of Life for Every Child

A network of NGOs, CBOs and FBOs working to improve the welfare and uphold the rights of children in Zambia


